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Supreme Court of Ohio, In Bank.

ESTHER BINGHAM
v.

AMOS MILLER.

December Term, 1848.

Synopsis
Divorces are the subject of judicial, not legislative action,
and the constitution confers upon the legislature no power
to grant them; but to avoid the consequences which would
result from declaring all those void which have been
granted by the legislature during the existence of the state,
rendering illegitimate the issue second marriage, the court
will pronounce them valid.

**1  *445  THIS is a writ of error, directed to the Court
of Common Pleas of Athens county.

The action below was assumpsit. The declaration
contained only the common counts. The plea was the
general issue, with notice of setoff.

The plaintiff below having given evidence in support of
his claim, the defendant proved that she had benn lawfully
married to one Ralph Bingham, who was still alive.

The plaintiff then read in evidence an act of the legislature,
dated March 3d, 1843, divorcing said Ralph and the
defendant, at the instance of said Ralph.

The defendant's counsel thereupon requested the court to
charge the jury that said act of the legislature was void-the
legislature having no power to grant divorces-and that the
defendant was still a feme covert, and not liable to be sued;
but the court refused so to charge, and this is assigned as
error.

C. C. Convers, and R. E. Constable, for plaintiff in error,
cited the following authorities:

Moore v. Houston, 3 Serg. & Raw. Rep. 169; Peeple v.
Foot, 19 Johns. Rep. 38;Ex parte McCollum, 1 Cow. Rep.
550; 1 South. Rep. 192; 2 South. Rep. 406;Whittington v.
Polk, 1 Har. & J. Rep. 236; Norris v. Trustees of Abingdon
Academy, 7 Gill & Johns. Rep. 7; *446  Derby Turnpike

Co. v. Parks, 10 Conn. Rep. 522; Goshen v. Stonington, 4
Conn. Rep. 225;Hill v. Sunderland, 3 Ver. Rep. 507; 1 Aik.
315; 3 New H. Rep. 473; Dow v. Norris, 4 New H. Rep.
16; 7 New H. Rep. 63; 6 Greenl. 412; Ibid. 112; 3 Greenl.
226; 2 Fairf. Rep. 118; 9 Greenl. 60; Holden v. James, 11
Mass. Rep. 396; 13 Pick. Rep. 60; 1 Aik. 121; 2 Greenl.
28; 2 Pet. Rep. 657; 4 Wheat. Rep. 578; Ibid. note. 316;
2 Dall. Rep. 410; 5 Cranch's Rep. 344; 4 Dall. Rep. 11; 5
Cranch's Rep. 308; 2 Dall. Rep. 304; 6 Wheat. Rep. 264,
381; 3 Dall. Rep. 171; 1 Cranch's Rep. 137; 1 Wheat. Rep.
304; 5 Wheat. Rep. 158, 317; 3 Monroe's Rep. 90.

John Welch, for defendant in error.

Opinion

READ, J.

The single question in this case is, have the legislature
power to grant divorces?

The constitution confers no such power. The legislature is
not sovereign; nor are all the departments of government,
combined. The people only are sovereign. Nor can the
matter be helped out by implication, for the constitution
in express terms declares that ‘all powers not hereby
delegated, remain with the people.’ The legislature, then,
as well as the other departments of state, possesses only
a delegated power, and can exercise no powers not
delegated. The constitution confers no power to grant
divorces; from whence, then, can the legislature derive
it? Not, like the British parliament, from sovereignty,
because the legislature does not possess it; not from the
constitution, because it does not confer it.

This is not all; divorce is the subject-matter of judicial
action. The marriage relation involves rights to property,
support for the wife, and the protection, maintenance,
and education of children. What becomes of all these
rights and obligations, if the legislature at once cuts the
marital tie by a simple law, or expression of legislative
will? Beyond all this, by what authority can the legislature
strike down the dearest rights at a single blow, without
hearing, without a day in *447  court, and without
pretending to possess the power to adjust these various
delicate question? The whole matter of the marriage
relation, call it a contract, a divine ordinance, a domestic
relation, or what you will, is a matter of judicial action
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and consideration, before the parties concerned can be
deprived of their rights, or relieved from their duties.

**2  Thus the legislature, in granting divorces, have not
only assumed power not delegated to them, but have
usurped a power expressly conferred upon the judiciary.

For these reasons, we say the legislature have no power to
grant divorces.

Some eminent jurists have denied the power to the
legislature, upon the ground that it is a law impairing the
obligation of contracts, and therefore prohibited to the
states by the constitution of the United States. We do not
chose to place it upon this ground, because we believe that
clause was inserted in the constitution for no such object,
but as appliable to contracts of a wholly different nature.
And besides, I believe it not only consistent with the theory
of our government, but that our happiness, interest, and
safety require us to deny to the general government any
possible power not expressly granted, or clearly conferred.
It is to the state where we have the control, that we
must look for the protection of our dearest rights; and I
would be the last to surrender up any right to the general
government, and especially so dear a one as that of our
domestic relations. This is a matter of our own, and we
will keep it so.

But this abuse of power I do not suppose was designed;
but it is one among the common examples of a long
tolerated abuse, assuming to become a right, and of the
too ready disposition in the mind to follow examples,
without stopping to inquire whether they apply. Without
strictly scrutinizing their own powers, and looking for
their guide to our own constitution, the members of the
legislature have looked abroad, and seen that the British
parliament, and that most if not all the legislatures in the
United States have exercised the power of grant *448
divorces, and from thence have come to the conclusion
that one legislature could do what another has, and that
the legislature of Ohio had as much power as any other
legislature, and thus have arrived at the conclusion that
they had the power to grant divorces.

This was a much mistaken mode of reasoning, and has led
the legislature into a grievous fault. The British parliament
is clothed, according to their notions, with sovereign
power, and may do what they like; many if not all the
legislatures of the colonies, and the old states, possessed

and exercised both legislative and judicial power. Hence
all these furnish no light to us. Our legislature is clothed
with the simple power to enact laws, and do some other
things expressly authorized by the constitution. Beyond
this, the legislature has no power at all. To grant a divorce,
is not to enact a law; an expression of the will of the law-
making power that the marriage relation is dissolved, is
no law. It is a decree, an order, a judgment, but not a
law. A law is a rule, something permanent, uniform and
universal. A divorce begins with the parties, and ends with
the parties. It is a single act, and begins and expires with
the performance of a single function.

But nevertheless, our legislature have assumed and
exercised this power for a period of more than forty
years, although a clear and palpable assumption of power,
and an encroachment upon the judicial department, in
violation of the constitution.

**3  To deny this long-exercised power, and declare all
the consequences resulting from it void, is pregnant with
fearful consequences. If it affected only the rights of
property, we should not hesitate; but second marriages
have been contracted, and children born, and it would
bastardize all these, although born under the sanction of
apparent wedlock, authorized by an act of the legislature
before they were born, and in consequence of which the
relation was formed which gave them birth. On account
of these children, and for them only, we hesitate. And in
view of this, we are constrained to content ourselves with
simply declaring that the exercise of the power of granting
disvorces,onnnn *449  n the part of the legislature,
is unwarranted and unconstitutional,-an encroachment
upon the duties of the judiciary, and a striking down of the
dearest rights of individuals, without authority or law.

We trust we have said enough to vindicate the
constitution, and feel confident that no department of
state has any disposition to violate it, and that the evil will
cease.

We are constrained to affirm the judgment of the common
pleas.
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